STATE OF CALI FORNI A
AGR CULTURAL LABCR RELATI ONS BQOARD

SUPER CR FARM NG
COWPANY, | NC.,
Case No. 77-CE-33-1-D
Respondent ,
and 4 ALRB No. 44

UN TED FARM WIRKERS
G- AMER CA, AFL-A Q

Charging Party.
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DECI SI ON AND ORDER
Pursuant to the provisions of Labor Code Section

1146, the Agricultural Labor Relations Board has delegated its

authority in this matter to a three-nenber panel.

(n Decenber 3, 1977, Admnistrative Law Oficer (ALO David
C. Nevins issued his attached Decision in this matter. Thereafter
Respondent, the General Counsel and the United Farm Wrkers of
Arerica, AFL-C O (UFW each filed exceptions and a supporting brief.
Respondent also filed a brief in answer to the exceptions of the
General Counsel and the UFW By |eave of the Board, an am cus curiae
brief was filed by the |aw firmof Thomas, Snell, Jam son, Russell,
WIlianmson & Asperger on behalf of agricultural enployers not parties

to this proceeding. Y

Y'The UFWrequested and received pernission fromthe Executive
Secretary to respond to the amcus brief but later advised the Board
that it would rest on its exceptions brief.



The Board has considered the record and the attached
Decision in light of the exceptions and briefs, including Respondent's
reply brief, and the amcus brief, and has decided to affirmthe
rulings, findings, # and conclusions of the ALO and to adopt his
recormended Order as nodified herein.

Respondent stipulated that it refused to bargain with the
UFWin order to obtain judicial review of the Board's certification in
Superior Farmng Conpany, 3 ALRB No. 35 (1977) but excepted to the
ALO s finding that it thereby violated Section 1153 (e) and (a) of the

Act.¥ The ALO reached a proper conclusion and we so find.

The ALO recommrended the conventional cease-and-desist order
whi ch attaches whenever a Section 1153( e) violation has been
established, and also an "interinf renedy which would require
Respondent to post notices and provide the UFWaccess to its bulletin
boards so that its enployees mght be kept fully infornmed concerning
the progress of this case and subsequent related appel |l ate review

proceedings. He did not, however,

2 A'though not expressly so found by the ALO, our review of the facts
set forth in the stipulation discloses that the Respondent's refusal to
bargai n comrenced on My 26, 1977, the date on which the UFWnade its
initial bargaining demand upon Respondent. V¥ adopt that date as the
comencenent of the Respondent's nake-whole liability.

¥ Respondent al so excepted to the ALO's denial of its notion to
reopen the hearing in the prior representation matter and urges the
Board to now review and invalidate the election. As Respondent has
establ i shed no basis for relitigating its post-election objections,
such as a show ng of new y-discovered or previously-unavailable
evidence, or other special circunstances, we affirmthe ALO s denial of
the notion. See related discussion and citations in Perry Farms, Inc.,
4 ALRB No. 25 (1978), sl. op. at 4
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recommend t he make-whol e remedy which Section 1160. 3 authorizes in
refusal to bargain cases. The ALO held that this is not an appropriate
case for make-whol e relief because Respondent's refusal to bargain was
the sole means at its disposal to obtain court review of a debatable
issue in the prior, related representation case, noting that Respondent
had not engaged in dilatory tactics in order to avoid the bargaining
obligation. W accept the ALOs recommendation for a cease-and-desi st
order, but we reject his "interint relief reconmendation on the grounds
that it does not adequately renedy the enpl oyees' econom c |osses
resulting from Respondent's refusal to bargain.

In Perry Farns, Inc., 4 ALRBNo. 25 (1978), we held that a

make- whol e award under Section 1160.3 of the Act is appropriate where

t he Respondent has been found to have refused to bargain in violation of
Section 1153(e) and (a) of the ALRA, and its enployees suffer |osses of
pay as a result. W adhere to that interpretation of the statute in the
present case and shall hereafter order that the Respondent nake its

enpl oyees whol e for any | osses of wages and econom ¢ benefits they have
suffered as a result of Respondent's conduct.

In Perry Farns, I nc., supra, we indicated that our eval uation

of the propriety of a make-whole award was the product of a bal ancing of
the interests of the Enployer and its enployees in |ight of the goals
and policies of the Act. By contrast, both the ALO and our dissenting
col | eague have placed only the interest of the Respondent on their

scal es, and they consequently reach a conclusion which fails to account

for the
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interests of the affected enpl oyees. The essential fact of this case,
whi ch they overlook, is that after a process which provided the
Respondent with full opportunity to present evidence, and exam ne and
Cross-exam ne w tnesses, the Board overruled its objections to the
election and certified the UFWas the excl usive bargaining agent of
Respondent's enployees. It is well established that an enpl oyer refuses
to recognize a certified union at its peril. See, e.g., Alstate
Insurance Co., 234 NLRB No. 21 (1977). In cases such as this, the

state of mnd of the Respondent is not material; all that existing
precedent requires is a showing of refusal to neet and bargain in good
faith with the certified union. E V. Wllians Co., Inc., 175 NLRB 792
(1969).

The viol ation established, an effective renedy nmust be
fashi oned. The ALO and our dissenting colleague woul d i npose no
substantive renmedy for enployees' |osses, because of their analysis of
the Respondent's state of mnd in refusing to bargain with the UFW The
comrents of the Supreme Court of the United States, considering an
anal ogous contention regarding the back pay |anguage of Title VIl of the
Cvil Rights Act of 1964 are pertinent here: “[t]his would read the
' make-whol ' purpose right out of Title VII, for a worker's injury is no
| ess real sinply because his enployer did not inflict it in
FHCTTTELTTEELTT]
FHCTTTELTTEELTT]
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‘bad faith!. "% Abenarle Paper Co. v. Mody, 422 U.S. 405,

42 (1975) .

In place of a renedy designed to conpensate enpl oyees, the
di ssent's approach would substitute a punitive device; that i s, one
designed to punish a class of enployers because of the relative
of fensi veness of their behavior. |In the words of the Court in

Al bermarle, supra, at 422, the remedy would become " . . . a punishnent

for moral turpitude . . . ." The exercise of discretion based upon
such subjective considerations will, in our view, % . . produce
different results for breaches of duty in situations that cannot be
differentiated in policy." Mragne v. States Marine Lines, 398 U. S.
375, 405 (1970). As we have discussed at length in Perry Farns,

I nc., supra, and AdamDairy, 4 ALRB No. 24 (1978), the purposes and

pol i ci es which support the system of |abor-nmanagenent relations the
ALRA was designed to establish, the discussion need not be repeated
here. Suffice it to say that we perceive no statutory purpose which
I s advanced by shifting the cost of a court appeal of the Board's
certification from Respondent to its enpl oyees.

The ALO concluded that this Board's Decision in

Y The Aty of Los Angeles, Dept. of Witer and Power v. Manhart, 98
S.Ct. 1370, 55 L H. 2d 657 (April 25, 1978) case cited by the
di ssent does not undermne this analysis. The Qourt expressly cited
wth approval its decisionin Abenarle. Its conclusion to set aside
the award of retroactive danages in Aty of Los Angel es was |argely the
product of an anal ysis of the uni que character of pension insurance
funds, and the Qourt's apprehension that the paynent of a |arge danage
award out of the body of the fund coul d have a devastating inpact on
innocent third parties who were relying on the plan for future
benefits. 98 S. Ct. at 1382-83. e record before us contai ns no
evidence of simlar factors.

4 ALRB No. 44 5.



VWestern Conference of Teanmsters, 3 ALRB No. 57 (1977) , to adopt the

frivol ous/ debatabl e standard for the award of attorney's fees in unfair

| abor practice cases, provided insight into the issues surrounding the

i mpl enentation of the make-whole award. W do not agree with this
analysis. Initially, the ALO s approach is founded on the assunption
that the award of attorney's fees to the prevailing party and the make-
whol e provision are both "extraordinary" remedies. In material respects
this is not an accurate statement. As we indicated in the Western

Conference case, in the Arerican systemof jurisprudence the very

concept of an award of attorney's fees to the prevailing party is an
extraordinary one. \Watever else may be sai d about the make-whol e
provision in the Act, in concept it is not unusual; it is a conpensatory
remedy designed to restore to the enployees that which they have | ost
because of the Respondent's conduct. W observe also that while an
award of attorney's fees may in an appropriate case fulfill certain
statutory objectives, these awards do not share with the make-whol e
provision a central significance to the systemof collective bargaining
which the | aw seeks to establish

The Renedy

In accordance with our Decision in Perry Farns, supra, we

shal | order that Respondent, rather than its enployees, bear the costs
of the delay which has resulted fromits failure and refusal to bargain
with the union, by making its enpl oyees whole for any |osses of pay and
ot her econom ¢ benefits which they may have suffered as a result of said

delay for the period from
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My 26, 1977, to such tine as Respondent comences to bargain in good
faith and continues so to bargain to the point of a contract or a bona
fide inpasse. The Regional Director will determne the amount of the

award herein based in general upon the criteria set forth in Perry Farnmns,

supra, and Adam Dairy, supra.

Because the certification in this case issued nuch |ater than
the certifications in Adamand Perry, the data used to arrive at a basic
make-whol e wage in those cases may not provide such a satisfactory basis

for a make-whol e computation in this case. See Adam Dairy, supra, at page

19. We shall therefore direct the Regional Director to investigate and
determ ne a new basic make-whole wage in this matter. The investigation
shoul d include a survey of nore-recently-negotiated UFWcontracts. In
eval uating the relevance of particular contracts to a determnation of

the make-whol e award in this case, the Regional D rector should consider
such factors as the tine frame within which the contracts were concl uded
as well as any pattern of distribution of wage rates based on factors such

as were noted in AdamDairy, supra; i .e., size of work force, type of

i ndustry, or geographical |ocation. W note, however, that the Bureau of
Labor Statistics data which we used in AdamDairy to calculate the dollar
val ue of fringe benefits are unchanged, so that the Regional Director's

i nvestigation and determ nation herein need be concerned only with
establishing an appropriate wage rate or rates for straight-tine work.

See Adam Dairy, supra, at 24-28.

The order in this case shall include a requirenent that

Respondent notify its enployees that it will, upon request,

4 ARB No. 44 1.



meet and bargain in good faith with their certified collective bargaining
representative. In addition to the standard neans of publicizing the
Notice to Enpl oyees, we believe that the Notice herein should also be
distributed to all enployees who participated in the election on Septenber
10, 1975,% in which the UFWwas designated and sel ected as their

bargai ning agent. Accordingly, we shall order distribution of the Notice
to all enployees of Respondent who were on its payroll for the period

i medi ately preceding the filing of the petition for certification herein
on Septenber 2, 1975.

GROER
Pursuant to Labor Code Section 1160. 3, Respondent, Superior
Farmng Company, | nc., its officers, successors, and assigns is hereby
ordered to:

1.  Cease and desist from

(a) Refusing to neet and bargain collectively in good
faith, as defined in Labor Code Section 1155.2( a), wth the United Farm
Wrkers of Anmerica, AFL-CIO (UFW as the certified collective bargaining
representative of its agricultural enployees in violation of Labor Code
Section 1153(e) and (a) .

(b) Inany other manner interfering wth,
restraining or coercing agricultural enployees in the exercise of the

rights guaranteed to them by Labor Code Section 1152.

% Septenber 10, 1975, rather than Septenmber 11 as stated in the
Board's original decision, is the record date of the election conducted
inthis mtter. W hereby correct the first line of our decision in
Superior Farmng Conpany, 3 ALRB No. 35 (1977), to show the date of the
el ection as Septenber 10, 1975.

4 ARB No. 44 8.



2. Take the following affirmative actions which are deened
necessary to effectuate the policies of the Act:

(a) Upon request, neet and bargain collectively in good
faith with the UFWas the exclusive representative of its agricultura
enpl oyees and, if an agreement is reached, enbody its terms in a signed
agr eenent .

(b) Make its agricultural enployees whole for al
| osses of pay and ot her econom c benefits sustained by themas the result
of Respondent's refusal to bargain for that period of tine between My
26, 1977, and the date on which Respondent conmences to bargain
collectively in good faith and thereafter bargains to the point of a
contract or a bona fide inpasse.

(c) Preserve, and upon request, nake available to the
Board or its agents, for examnation and copying, all records rel evant
and necessary to a determnation of the amounts due its enpl oyees under
the terns of this Oder.

(d) Signthe Notice to Enpl oyees attached hereto. Upon
Its translation by a Board Agent into appropriate |anguages, Respondent
shal | thereafter reproduce sufficient copies in each |anguage for the
purposes set forth hereinafter.

(e) Post copies of the attached Notice for 90
consecutive days at places to be determned by the Regional Drector

(f) Provide a copy of the attached Notice to each
enpl oyee hired by Respondent during the 12-nmonth period fol l ow ng the
I ssuance of this Decision.

(g) Ml copies of the attached Notice in all

4 ALRB No. 44 9.



appropriate |anguages, wthin 30 days fromreceipt of this Oder, to
al | enpl oyees deemed eligible voters in the election conducted on
Septenber 10, 1975, and those enpl oyed by Respondent from and
including May 26, 1977, until conpliance with this Oder.

(h) Arrange for a representative of Respondent or a Board
Agent to distribute and read the attached Notice in appropriate |anguages
to the assenbl ed enpl oyees of Respondent on conpany tine. The reading or
readi ngs shall be at peak of season at such times and places as are
specified by the Regional Director. Follow ng the reading, the Board
Agent shall be given the opportunity, outside the presence of supervisors
and management, to answer any questions enpl oyees may have concerning the
Notice or their rights under the Act. The Regional Director shal
determ ne a reasonabl e rate of conpensation to be paid by Respondent to
al | nonhourly wage enpl oyees to conpensate themfor tine lost at this
readi ng and the question-and-answer period.

(i) Notify the Regional Director in witing,
within 30 days fromthe date of the receipt of this Order, what steps
have been taken to conply with it. Upon request of the Regional Director
Respondent shall notify himor her periodically thereafter in witing what
further steps have been taken in conpliance with this O der

| T I'S FURTHER ORDERED that the certification of the United

Farm Wrkers of Anmerica, AFL-CIQ, as the exclusive collective
bargai ning representative of Respondent's agricultural enployees be,

and it hereby i s, extended for a

4 ALRB NO 44 10.



period of one year fromthe date on whi ch Respondent commences to
bargain in good faith wth sai d uni on.
Dated: July 13, 1978

RONALD L. RUZ Menber

HERBERT A PERRY, Menber

4 ARB No. 44 11.



MEMBER McCarthy, Dissenting:

For the reasons stated in ny concurring opinion in Perry

Farns, Inc., 4 ALRBNo. 25 (1978), | continue to oppose the nmajority's

nonsel ective application of the make-whole renedy. The matter before
us illustrates why the applicability of the remedy cannot be determ ned
until after the Board has reviewed the particular circunmstances in each
case. Respondent herein has in good faith pursued the only | awf ul
means by which it may place a legally and factually debatabl e claim
before the courts of appeal .Y This is not, therefore, the type of case

which justifies the Board's severest formof renedial relief.

YRespondent' s conduct constituted a requisite first step by which
to obtain judicial reviewof the validity of the Board's Decision in
Superior Farmng Conpany, 3 ALRB No. 35 (1977). As imediate and
direct review of representation matters is not available under existing
law, the only manner in which an aggrieved ﬁarty can contest a Board
certificationis to refuse to barfgaln and then assert its objections to
the election as an affirmative defense in a subsequent Section 1153( e)
proceeding. Accordingly, Respondent refused to neet and negotiate wth
the new y-certified United FarmWrkers of Anmerica, AFL-CIQ in order to
preci |o! tate the unfair |abor practice charge and conpl ai nt which
underlies this proceeding. Further, it is uncontested that Respondent
sought to expedite these proceedings in order to obtain early judicial
review of its challenge to the certification.



An independent anal ysis of the record in this matter will not
support a finding that Respondent's procedural stance is notivated by a
disregard for the law, or that the grounds for its litigation posture
"are frivolous, or that it engaged in dilatory tactics for the sole
purpose of delaying the onset of bargaining. By contrast, | found Perry

Farns, supra, to be an appropriate case for the nmake-whol e remedy

because the record clearly denonstrated a bad faith refusal to bargain
stenming froma strong anti-union aninus on the part of the enployer.
Labor Code Section 1156.3 requires the Board to exercise its
discretion in determning the appropriate circunstances for application
of the make-whole remedy. This is an area which calls for a careful
bal ancing of the conpeting interests. By making the renmedy one which is
to be applied in a discretionary manner, the Legislature has al ready
determned that the equities in a refusal to bargain situation do not
al ways preponderate in favor of the enpl oyees.
| acknowl edge the majority's concern that delays in the
i npl ementation of bargaining rights won at an election may create a
potential economc burden for the enployees in question. But application
of make-whole relief without inquiry as to whether an enployer is acting
in good faith is an unreasonable restraint on the right of review as
long as the refusal to bargain remains the enployer's only recourse to
the courts for the purpose of challenging a Board certification. Under
the majority's approach to make-whol e, enployers with [egitimate grounds

for challenging an el ection may be coerced into foregoing
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court review because of the inordinate financial burden that
woul d be incurred if the certification were to be upheld.

| nst ead, make-whol e shoul d be applied selectively so that it
does not have this chilling effect, and yet serves as a
deterrent to enployers who would raise frivolous objections to
the election or use the court's processes sinply for dilatory

pur poses. ?

2/ The majority uses a Title VIl case, A benarle Paper Co. v.
Mbody, 422 U. S. 405, to conclude that good faith conduct on the part of the
enpl oyer is an irrelevant consideration where the make-whole renedy is
concerned. However, the majority overlooks the fact that the Supreme Court
has, in a case subsequent to Al bemarle, Gty of Los Angeles, Dept. of \ter
& Power v. Mnhart, 98 S. Ct. 1370, 55 L. Ed. 2d 657 (April 25, 1978), held
that back pay is not to be awarded automatically in every case, that the
district courts still have a duty to determ ne whether such relief is
appropriate. In making that determnation, the courts are to be sensitive
to equitable considerations, including the inpact that the make-whol e award
?ggg Pave42n enpl oyers who are acting in good faith. 98 S. Ct. at 1381-

, fn. 44,

It should al so be noted that the A bemarle presunption in favor of
retroactive relief is made feasible by the fact that | osses to enpl oyees
inTitle VII cases are readily denonstrable and susceptible of precise
calculation. On the other hand, in refusal to bargain cases, there is
absolutely no assurance that any contract woul d have been entered into
by the parties, and determning what wages woul d have been under the
supposed contract is a highly specul ative process. Thus, even nore than
inthe Title VII setting, the make-whol e remedy under our Act requires
sensitivity to equitable considerations.

Precedent for use of a good faith/bad faith criterion does exist within the
refusal to bargain context. Although the NLRB is without specific statutory
authority to grant make-whol e awards, the courts have proceeded on the
assunption that the Board is enpowered to grant such relief under the
National Labor Relations Act. Federal courts have held that the make-whol e
remedy is |napproFr|ate where the refusal to bargain is premsed on a
factuaIIY debat abl e question and where the |itigation was not eng%ged into
del ay collective bargaining. See, e. g., International Union of Eectrical,
Radi o & Machine Wrkers, AFL-CIOv. NLRB [Tiidee Products], 426 F. 2d 1243
(D.C. Cir., 1970%@, cert, denied, 400 U. S. 950 (1970); Uhited Steel workers
of Amﬂ|cav.r¢RB£ tco, Inc.], 496 F. 2d 1342 (5th Cir., 1974);
Bartenders Local 703 v. NLRB [Restaurant & Tavern Assn.ﬂ,_488 F. 2d 664 (9th
Cir., 1974); Retail Qerks Lhion, "Local 1401 v. NLRB [Zi nke's Foods], 463 F.
2d 316 (D. C. Qr., 1972).
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Aside fromthe normal tine and cost requirenents of
litigating the unfair |abor practice, the enployer always runs the risk
that the union will call for a legal strike in an attenpt to force
agreenent on a contract. Now the added prospect of make-whol e inposes
an addi tional burden, one that is particularly unfair to the smaller
grower who may have great difficulty wthstanding the normal risks |et
al one the requirement that he pay danages to enpl oyees for the delay in
col | ective bargai ni ng.

The Admnistrative Law Officer in this proceeding took these
factors into account when he held that, for an enpl oyer who refuses to
bargain in order to test the certification, make-whole relief is
appropriate only in those cases where it is shown that the enpl oyer's
litigation posture is based on frivolous grounds or when it is designed to
del ay the bargaining obligation. This is a reasonable standard and one
whi ch | endor se.

Accordingly, | would affirmthe findings, rulings, and
concl usions of the Admnistrative Law Officer as set forth in the
attached Deci sion.

Dated: July 13, 1978

JO-N P. McCARTHY, Menber

4 ALRB No. 44 15.



NOTI CE TO EMPLOYEES

_ The Agricultural Labor Relations Board has found that we
have violated the Agricultural Labor Relations Act by refusing to
bargain with the UFW The Board has ordered us to post this Notice and

to take certain additional actions. W will do what the Board has
ordered, and also tell you that:

The Agricultural Labor Relations Act is a |aw that gives
farmworkers these rights:

(1) To organize thensel ves;
(2) To form join, or help any union;

(3) To bargain as a group and to choose anyone they
want to speak for them

(4) To act together with other workers to try to get a
contract or to help or protect each other; and

(5) To decide not to do any of these things.

Because this is true, we promse you that:

VE WLL, on request, neet and bargain in good faith with
the UFWabout a contract because it is the representative chosen by our
enpl oyees.

VE WLL reinburse each of our enployees for any pay which
they may have lost as a result of our refusal to bargain with the UFW

Cat ed:

SUPERI CR FARM NG COVPANY, | NC.

(Representative) (TTtTe)

This is an official notice of the Agricultural Labor Relations Board,
an agency of the State of California.

DO NOI' REMOVE OR MUTI LATE.
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Superi or Fanni ng Gonpany, |nc. 4 ARB NO 44
Case No. 77-C&33-1-D

DI SSENTI NG GPI NI ON .

In a s%garate_oplnlon Menber McCarthy concluded that he woul d
adopt the ALO s Decision and not order nake-whole relief in this
case. Reiterating his opposition to the automatic application of
nmake-whol e relief in all refusal to bargain cases, MCarthy _
concl uded that an independent review of the record in this case did
not show that the REa?ondent's procedural stance was notivated by a
disregard for the law or that its [ltlgat|on posture was frivol ous,
or that it engaged_|n dilatory tactics for the sole purpose of
delaying its bargaining obligation. In MCarthy's view, so |ong as
the refusal -to-bargain charge was the only vehicle by which the
underlying certification mght be subject to court review, the
| nposi tion of make-whole without inquiry into the good faith of the

ResPondent I nposed an unreasonabl e restraint on that reV|em1Frocess.
Chal I enging the majority's reliance upon |anguage in A benarle Paper
Co. v. Mody, 422 U. S. 405 (1975) regarding back pay awards in
enpl oynent di scrimnation cases, the dissent noted that in Gty of
Los Angel es, Dept. of Water & Power v. Manhart (April 25, 1978), 98
S.Ct. 1370, 55 L. Ed.2d 657 the Supreme Court stated that nake-
whol e awards are not automatic, and the tribunal nust yet be guided
by equitable principles.

This summary is furnished for information only and is not an officia
statenent of the Board.
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CASE SUMVARY

Quperior Farnming Gonpany, |nc. 4 ALRB No. 44
Case No. 77-CE-33-1-D

ALO DECI SI ON _ _ _

- Based upon Respondent's stipulation that it had refused to
bargain with the UFWin order to gain judicial reviewof the
Board's certification in Superior Farmng Conpany, 3 ALRB No. 35
g1£)771, the ALO concl uded that Respondent had viol ated Section

153(e) and (a) of the Act. However, the ALO declined to award
"make-whol e" relief pursuant to Section 1160.3 because refusal to
bargain was the sol e nmeans available to Respondent to obtain court
review, because he characterized the issues in the certification
case as "debatable" and not "frivolous" and because there was no
evi dence t hat Restndent had engaged indilatory tactics to avoid
the bargaining obligation. He did reconmend a cease-and-desi st
order and interimremedy which would have required periodic posting
of notices advising unit enployees of the status of the case as it
made its way through the Board and the courts.

BOARD DEC SI ON

The Board adopted the ALO s conclusion that by its refusal to
bargai n the Respondent had viol ated Section 1153(e? and (a) of
the Act. Contrary to the ALQ it found the nmake-whol e renedy
appropriate in this case, citing its decision in Perry Farns,
Inc., 4 AARBNo. 25 (1978). It rejected as unresponsive to the
interests of the affected enployees the view of both the ALO and
the dissent that a nake-whole award was not apProprlate inthis
case because of the Respondent's notives in refusing to bargain.
Thi s approach woul d characterize the make-whol e provision as
punitive, rather than conpensatory in the Board's view, and produce
different results in refusal to bargain cases which were not
di stingui shable on the basis of the goals and policies of the Act.
Final Iy, the Board distinguished its earlier decision concernin
when attorney's fees mght be awarded agai nst respondents fromthe
determnation of the appropriateness of the nmake-whole relief.

REMEDY

The Board ordered Respondent to nake its enpl oyees whol e
for any wages or econom c benefits lost as the result of its
refusal to bargain. Noting that the certification in this case
I ssued substantially after the certification in Adan1Eairg6 4
ALRB No. 24 (1978), and Perry Farms, | nc., supra, the Board
ordered the Regional Director to fornulate a new basic make-
whol e wage, in part, by surveying nore-recently-negotiated UFW
contracts.
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SUPERI OR FARM NG COMPANY, | NC.

Respondent

and

se (Case No. 77-CE-33-1-D

UNI TED FARM WORKERS OF AMERI CA,
AFL-C O
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Charging Party

Nancy Kirk, appearing for the
General Gunsel ;

David E Smth, of Indio, Glifornia,
and Bert C Hoffnan, Jr., of
Doty, Quinlan, Kershaw & Fanucchi, of
Fresno, Galifornia, appearing for the
Respondent ;

Deborah M| ler, of Delano, California,
appearing for the Charging Party

DECI SI ON

STATEMENT OF THE CASE

_ David C. Nevins, Admnistrative Law Oficer: The case nunber
captioned above was one of several unfair |abor practice charges heard
by me between Septenber 26 and Cctober 18, 1977, in Delano,
California.!/ The original Consolidated Conplaint in

YThe General Qounsel's conpl ai nt agai nst the Respondent whi ch
led to the hearing included the fol |l ow ng case nunbers: 77-CE-6-D, 77-
&6-1-D 77-C&7-1-D 77-G&8-D 77-&33-D 77-(&33-1-D 77-C&52-D
77-C&81-D 77-CE-89-D, 77-C&109-D, 77-C=133-D and 77-C&113-1-D In
addition to the foregoi nﬁ charges, the conplaint was anended in several
.'Elgd!t!onal respects at the hearing, anendnents not pertinent to this
Ci Si on.
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this mtter was issued on July 27, 1977, and the First Anrended
Consol i dated Conpl aint was then issued on Septenber 12, 1977. Further
anendnents were added at the hearing.

The conpl aint, as amended, is based on charges filed by
the United Farm Wrkers of America, AFL-C O (hereafter the
"UFW), against the Respondent, Superior Farm ng Conpany, Inc.
Respondent admitted at the hearing that the witten charges were duly
served upon it on various dates between March and Septenber, 1977. 21 The
conpl aint, as anended, alleges that Res-pondent violated the
Agricultural Labor Relations Act (hereafter the "Act"% I N nunerous
respects, including violations of Sections 1153 a), (b), (c), (e), ad

()

Al the ﬁarties were represented and given a full opportunity
to participate in the proceedings. During the hear-ing, the parties (the
General Counsel, Respondent, and the Chaaﬂ!n Party) nade known their
witten stipulation, dated Septenber 8, which provided, inter alia:

--The parties agree that that portion of the
Consol I dated Conplaint relating to refusal to
bargai n, charge nunber 77-CE-33-1-00,] be severed
fromthe remarning allegations of said Conplaint
inorder that it nay be expeditiously processed to
appel | ate revi ew.

--The Farties waive the right to hearing on
the al egations contained in the Conpl ai nt

on file herein relating to said cha&Pe,
stipulate that the conduct of Respondent,
SUPERI OR, constitutes a refusal to bargain

and request the Board to expeditiously process
this matter in order that it may be the

subj ect of appellate review 3/

_ Based upon the parties' Stipulation and their nutual
desire to resolve the Respondent's admtted refusal to bargain
as expeditiously as possible, and because an extended hearing of
some 17 days took place regard|ng the other unfair |abor practice charges
agai nst the Respondent, | have determned to accept _
the parties' Stipulation and proceed directly to the refusal to bargain
charge b% way of this seﬁarate Decision. The remai nder _
of the ¢ arges agai nst the Respondent will be considered by me in a
subsequent but separate decision

2/ Uhl ess otherw se specified, al dates hereinafter
refer to 1977.

3/ The portions quoted above fromthe parties' "Stipulation
are Paragraphs 8 and 9 thereof, although as they appear above their
order is reversed for greater clarity. The parties' full Stipulation
is attached to this Decision and appears as Appendix " A. "
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. ~The CGeneral Counsel, Respondent, and UFWall filed post-
hearing briefs setting forth their respective positions on
the question of the remedy to be inposed for Respondent's admtted
refusal to bargain. The briefs of the General Counsel and
the Respondent are [imted to the question of whether the so-called
make whol e" remedy for a refusal to bargain, as auth- . _
orized by Section 1160.3 of the Act, is appropriate as a remedy in this
proceeding. The UFWs brief, as will be discussed
|nflga, puts forth additional remedies proposed for Respondent's refusal
to bargal n.

_ Upon the record relating to Case No. 77-CE-33-1-D, in-
el uding ny consideration of the parties' Stipulation and their
respective briefs, | nmake the follow ng:

FI NDNSS G- FACT

. Jurisdiction.

_ The conpl ai nt, as anended, all e?es that Respondent is an
agricul tural enployer within the meaning of Section 1140.4(c) of the Act
and that the UFWis a | abor organization within the neaning of Section
1140. 4(f) of the Act. The Respondent's answer admts these allegations.
Aﬁco'ra\di ngly, I find the instant dispute falls within the jurisdiction of
the Act.

I'l. The Unfair Labor Practice Alleged.

~The amended conpl aint charges, inter alia, that since April 26 and
continuing thereafter the Respondent has refused to, bargain .
col | ecti Velf with the UFWand that such refusal constitutes a violation
of Section 1153(e) of the Act. 4/

The Respondent essentially denied that it violated the
Act by refusing to bargain with the UFW as wll be made clearer
below. The Respondent filed an answer and supplemental answer
in response to the General Counsel's wunfair labor practice alle-
gations, the supplemental answer concentrating on the alleged refusal
to bargain matter.

. ~ 4/ The amended conplaint's refusal to bargain allega
tions, |nclud|n?_the rel ated remedial requests, are set forth in
the First Consolidated Conplaint, dated July 27, but were inad-
vertently deleted fromthe First Arended Consolidated Conplaint,
dated Septenber 12. At the pre-hearing conference held on
Septenmber 19, the Respondent and General Counsel stipulated that
the del eted refusal to bargain allegations be amended into the First
Amended Consol i dated Conplaint as follows: the original -Paragraph 8(g)
to be added as Paragraph 8( 1) and Paragraphs 1 and 2 of the origina
Brayer for relief to be added in the anended prayer for relief as
aragraphs 12 and 13, respectively.
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IIl. The Facts.
A.  The Pleadings And Stipul ation:

_ B%/ way of the pleadings and the parties' stipulated
correction thereof it is established that the Respondent is a _
corporation organized under and by virtue of the laws of Nevada It is
admtted that Respondent is engaged in agriculture at its premses in
Kern County, California.

The parties' witten Stipulation establishes the
fol | ow ng:

1. On or about Septenber 10, 1975, the

Board conducted a representation el ection amngst

Respondent's enployees in a unit claimed by the United
Farm Wrkers of Anerica.

2. Respondent duly and regularly filed a Petition
of Objections upon which a hearing was held in early
and m d- Decenmber of 1975.

3. On or about April 26, 1977, the Board

i ssued a decision certifying the United Farm \Wrkers

as the exclusive collective bargaining

representative of Respondent's agricul tural

\%TpLoyees inthe unit sought by the United Farm
rkers.

4, On May 26, 1977, Respondent received a request
fromthe United Farm Wrkers to bargain.

5. On May 31, 1977, Respondent advised the United
Farm Wrkers of its belief that the certification
was unlawful |y and inproperly issued and that
Respondent chal | enged the validity of the

a{ orenentioned certification and the underlying

el ecti on.

6. The basis of Respondent's challenge to the
validity of certification and of the election is
set forth in Respondent's Supplemental Answer to
Consol i dated Conpl ai nt.

7. For the reasons set forth in said Suppl emental
Answer, Respondent has refused to meet and confer
with the United Farm Wrkers with respect to wages,
hours and other ternms and conditions of enploynent.

B. The Respondent's Suppl enental Answer:

The Respondent's suppl emental answer in this
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proceedi ng, dated August 5, denies that Respondent violated Section
1153( e) of the Act. The Respondent asserts it had no duty

to bargain with the UFWbecause the Board's certification was not nade
pursuant to Section 1156.3 of the Act or any other section

of the Act, nor was it made pursuant to the law in such cases relating
to certification of enployee elections.

Respondent ' s suppl enental answer puts forth a nunier of
reasons for challenging the Board s certification of the ULFW Wat
follows is only an i nconpl ete sunmary of those reasons:

. 1. In conducting the election eligible voters were .
di senfranchi sed, which under NLRB precedent was sufficient to set aside
the election. 5/

. 2. The manner in which the election was conducted
rai sed a reasonable doubt as to its fairness and validity, inasmuch as
(a) UFWagents, organizers, or representatives engaged in
unl awful and inproper conduct at the polling places; (b) under
NLRB ELecedent.suc conduct is sufficient to set aside the election;
(c) UFWorganizers with UFWpropaganda were permtted to ride the buses
which carried voters to the polling places; (d) violence and imm nent
viol ence caused the polls to be closed for substantial periods; (e) an
insufficient jurisdictional basis .
existed to invoke the Board's election machinery;, and (f) due to the
rapi dly schedul ed el ection the Respondent, did not have a sufficient
opportunity to canpaign in the election

ANALYSI S AND QONCLUSI ONS

As the Respondent openly admits, the Board certified the UPW
as the bargai ning representati ve for Respondent's enpl oyees on Axil 26.
See Quperior Farmng Gnpany, 3 ALRB No. 35. Respondent al so concedes
that in response to the ULFWs request for collective bargai ni ng,
pursuant to the UAWs certification, that Respondent refused to
recogni ze and bargain wth the

. ‘The facts and adm ssions set forth in the parties' o
Stipulation clearly establish that Respondent refused to bargain with
the UFWin viol ation of Section 1153( e) of the Act. As has often
been recogni zed under the NLRA's simlar b_argal ning provision, it is
unlawful to refuse recognition of a certified union upon timely
request even when the enployer's refusal is based on a mstaken and
ood faith viewof the |aw . L.R.B. v. Katz, 369 U. S. 736, 743
?1962&; Ry Booksv. N. L. R. B., 348 U.S. 9% (1954); QdkKng Qlev
N.L.R.B., 260 F.2d 530. 532 (C. A. 6, 1958). In viewof the
Board's existing certification of the UFW a decision by which | am
bound, and in view of the

5/Wen used in this Decision, "NLRB' refers to the
Nati onal Labor Relations Board; the "Federal Act" or "NLRA' refers to
the National Labor Relations Act, as anended (29 U. S. C.
8151, et seq.)
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Respondent's admitted refusal to bargain with the UFWw thin a

year of the UFWs certification, | find that Respondent viol ated

Sections 1153(e) and (a) of the Act. 6/
REMEDY

| | nt roducti on.

_ As earlier noted, the parties' post-hearing briefs re
lating to Respondent's refusal to bargain concentrate on the
%gestlon of what remedy shoul d be inposed to correct that refusal.
cause this question of renedy in the refusal to bargain
context is a reIativeIK novel one under our Act, and because our Act
varies somewhat fromthe NLRA in this respect, ny analysis as to remedy
I's nore extensive than mght otherw se be called for.

Several key provisions of the Act bear on the question
of the remedy appropriate for Respondent's unlawful refusal to
bargain. First, as heavily stressed in the UFWs post-hearing
brief, Section 1 of our Act provides, inter alia, that the Act seeks

.. . toensure peace in the agricultural
fiel ds by guaranteeing justice for al
agricultural workers and stability in |abor
relations.

This enactment is intended to bring certainty
and a sense of fair play to a presently
unstabl e and potentially volatile condition in
the state.

Tﬂe California Legislature |ikew se announced, in Section 1140. 2,
that it is

. the policy of the State of California
to encourage and protect the right of agr
cultural enployees to full freedomof asso
ciation, self-organization, and designation
of representatives of their own ch003|nﬁ,_to
negotiate the terms and conditions of their
enpl oynent, and to be free fromthe interference,
restraint, or coercion of enployers

_ 6/ The Respondent has not sought in this unfair |abor
practice proceeding to relitigate the allegations it put forth _
In the representation proceeding that challenge the UFWs certi-
fication. O course, apgllpable precedent under the Federal Act
establishes that it would be !nproBer to permt a respondent em
ployer to litigate in an unfair |abor ﬁract!ce proceeding clains which
were or could have been litigated in the prior representation _
proceeding, unless perchance newy discovered or previously unavailable
evi dence was brought forward to challenge the certification. See LTV
El ectrosystems, Inc., 166 NLRB 938, 939, affirmed, 388 F. 2d 683 ( C. A.
4, 1968), cert, denied, U.S.

- 6-
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of labor, or their agents, in the designation
of such representatives or in self-
or gani zation . :

The laudible goals of the Legislature find their en
forcenent through the various unfair |abor practice provisions established
by the Act, among these being the duty of an agricultural enployer to
recogni ze and bargain with the certified re presentative of its enployees.
The Act also directs that upon a finding that a person has engaged in an
unfair |abor practice

. . . the board shall state its findings of
fact and shall issue and cause to be served on
such person an order reqU|r|n? such per-son to
cease and desist fromsuch unrair |abor .
practice, to take affirmative action, including
reinstatenent of enployees with or without
backpay, and maki ng enployees whol e when the
board deenms such relief appropriate, for the

| oss of pay resulting from

the enployer's refusal to bargain, and to
provide such other relief as wll

effectuate the policies of this part.7/

Even the narrower al beit conparabl e renedi al provision
under the Federal Act has been recognized to bestow on the NLRB, our sister
agenc%, "broad discretionary” remedial power to cure unfair |abor practices.
Fi breboard Paper Products Corp. v. N.L.R.B., 379 U. S. 203, 216 (1964).And,
as explained in a different context by the United States Suprenme Court in
N.L.R.B.v. Ritter-Rex Mg. Co., 396 U. S. 258, 263 (1969):

"A back pay order is a reparation order de-
signed to vindicate the public policy of the
statute by making the enpl oyees whole for |osses
suffered on account of an unfair labor practice."
Nathanson v. N. L. R. B., 344 U. S. 344, 346
(1953).* * * *"\When the Board, in the exercise of
its inforned discretion, makes an order of
restoration by way of back pay, the order should
stand unless 1t can be shown that the order is a
patent attenpt to achieve ends other than

those which can fairly be said to effectuate

the policies of the Act." Id., at 346-347

7/ The renedi al provisions quoted above are found in
Section || FO. 3 of the Act, a section simlar to the renedial provision, Section
10(c), of the Federal Act. The portion underlined above, however, is not
found within that Federal Act. It is that distinctive addition of the so-
call ed "make whol e" remedy for a refusal to bargain in our Act that causes the
need for extended discussion of that potential remedy in this case.

-7-



© 0 N o O DN W N R

NN RN N ) NN
® N 8 83 R I NBRBBERKEGGRERBRKLRE B

In order to set the boundaries for ny consideration of
whet her the nake-whol e remedy shoul d be inposed in this proceeding, one
ot he_rdprow sion of our Act should be noted. Thus, Section 1148
provi des:

The board shal|l follow applicabl e precedents
of the National Labor Relations Act, as

anmended.
1. The Make- Wiol e Renedy: An Anal ysis.

As noted, the Federal Act does not explicitly provide
for a make-whol e remedy in connection with an enployer's unlawful
refusal to bargain. Due to the absence of that explicit renedy inits
governing statute, the NLRB consistently has refused to grant financial
restitution to enpl oyees who suffer fromtheir enployer's unlaw ul
refusal to bargain wth their chosen representative, at |east in those
cases where that refusal resulted fromthe en'ﬁl oyer's effort to trigger
review of the union's certification through the unfair |abor practice
procedures of the NLRA. See Ex-Cell-0 Corp., 185 NLRB 107 (1970),
reversed and remanded, 449 F. 2d 1046 ( C. A. D. C. 1971); Tiidee Products
Inc., 194 NLRB 1234 (1972) .8/ Normally, when an enployer chall enges
the NLRB's certification of its enployees' bargaining representative by
refusing to bargain, the NLRB inposes as its remedy a cease and desi st
order for refusing to barﬁal n and prospectively orders the enpl oyer to
henceforth bargain with that representative.

. The NLRB's nornal renedial approach to the type of refusal to
barﬂal n present in this case has been subjected to serious criticism by
both | egal commentators and the courts. See, e. g., Schlossberg, The
Need For A Conpensatory Renedy |n Refusal - To-Bargain Cases, 14 Wyne L.
Review, 1059 (1968); Note, Labor Law -Remedies--An Assessnent of the
Proposed " Make- Wol e"

— o/As under the NLRA, our Act provides for court review

of the Board's certification of a bargaining representative only by way
of an unfair |abor practice refusal to bargain with that representative,
not by direct court challenge of the certification itself. See Sections
1158 and 1160. 8; N shikawa Farns, Inc. v. Maihony, 66 C. A. 3d 781 (1st
District, 1977) Radovich v. A. L. R.B. No. 5 dv. No. 3073 (1977);
United FarmVérkers of Anerica v. Munt Arbor Nurseries, 5 Gv. No. 3426
(1977? . Were an enployer unlawfully refuses to bargain and his
refusal is not ained at challenging the union's certification, however,
the NLRB has granted enpl oyees restitution of lost pay. E. g. ,

Fi breboard Products, supra, 379 U. S. 203 (unlawful, unilateral
subcontracting w thout bargaining with union); N. L. R. B. v. Awrican Mg
Co., 351 F.2d 74 (C. A. 5 1965) (going out of business w thout
bargaining with union); N. L. R. B. v. George Light Board Storage, I nc.,
373 F.2d 762 (C. A. 5 1967) (refusal to execute contract previously
negotiated with union); Hen House Market, 175 NLRB 596 (1969)

(iJmIr;lt eral discontinuance of paynents to pension, health, and welfare

pl ans).
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Renedy In Refusal - To-Bargain Cases, 67 Mch. L. Rev. 374 (1968). The
District of Colunbia Circuit, a leader in criticizing the NLRB's failure
to inpose stronger renedies than its normal ones in refusal to bargain
cases, has thus stated (N. L. R. B. v. Tiidee Products Inc., 426 F.2d
1243, 1249 (C. A. D. C. 1970), cert, de-nied, 400 U. S. 950 (1970)).

Enpl oyee interest in a union can wane
qui ckly as working conditions remain appa
rently unaffected by the union or collective
bar gai ni ng. Wen the conpany is finally
ordered to bargain with the union sonme years
later, the union may find that it represents
only a snmall fraction of the enployees.
* * * * Thus, the enployer may reap a se
cond benefit fromhis original refusal to
conply with the law he may continue to en
{)oy | oner | abor expenses after the order to
argain either because the union is gone or
because it is too weak to bargain effectively.

I ndeed, even in the |eading case of Ex-CGel1-0 Corp, supra, 185 NLRB at
108,d_the NLRB found wanting its traditional approach to bargaining
renedi es:

W . . . areinconplete agreenent . . .

that current remedies of the Board designed

to cure violations of Section 8(a)(5) are

I nadequate. A nere affirmative order that an
enpl oyer bargai n upon request does not eradicate
the effects of an unlawful delay of two or nore
gearsllln the fulfillment of a statutory

ar gai ni nﬁ obligation. It does

not put the enployees in the position of _
bargai ning strength they woul'd have enjoyed if
their enployer had i mrediately recogni zed and
bargai ned wth their chosen representative. It
does not dissolve the inevitable enployee
frustration or protect the Union fromthe |oss_of
enpl oyee support attributable to such delay. The
i nadequacy of the remedy is all the nore
egregi ous where . . . the enployer ha[s] raised
"frivol ous" issues in order to postpone or avoid
its lawful obligation to bargain.

Relying on this substantial criticismsurrounding the
NLRB s traditional approach to bargaining renedies, and citing the
California Legislature's explicit authorization for our Board to grant
make-whol e renedies in refusal to bargain cases, both the General Counsel
and UFWurge that Respondent be ordered to make whole its enployees for
| osses they sustained due to the Respondent's unlawful refusal to
bargain. Their position on the make-whol e remedy is succinctly stated in
the General Counsel's brief (p. 9):

- 9-
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The General Counsel requests that the Board order
nmake-whol e in everK case where the

Board finds that the enpl oyer has refused to
bargain in good faith and economc |oss is
sustai ned, regardless of the notivation of
the enployer in refusing to bargain. This
position 1s based on the fundanental reality
that the effects of the enployer's unlawfu
refusal to bargain are the sanme regardless of
whet her the [enpl oyer's] |osing defense

Is "colorable," "substantial," "debatable,"
"frivolous," "technical," or whether the em
ployer is "testing" (appealing) a certifica
tion of the Board.

. _ There is little doubt that persuasive reasons exist, as
detailed in the briefs, for inposing the make-whol e remedy against
enpl oyers who reject the Board s prior certification by way of refusing
to bargain. First, enployees may well |ose economc benefits fromtherr
enpl oyer's unlawful bargal ning del ay. Although the Act's make-whole
provi sion coul d remedy the econom c | osses, other |ost contract benefits,
such as the absence of grievance and arbitration nachlnerg, seniority
provisions, and safety and heal th protections, could not be restored by
the make-whole remedy. Make-whole relief, at its best, mght not
entirely eradicate the injury resulting froman _enPI oyer's refusal to
bargain. Thus, it is argued that make-whole relief is necessary to
remedy at |east sone of the enployees' injuries.

Second, enpl oyers who accept the Board's certification g
of a barﬂaining representative and enter into tinely bargaining
wi th such representative woul d be conpetitively di sadvantaged by ,
enpl oyers who avoi d their bargaining obligations by challenging the
Board's certification. Third, a [ong delay between certification and
bargai ning wi || undoubtedly dissipate a union's bargaining strength and
di scour age eanoKee support. The UFWasserts that such difficulties are
exacer bated by the seasonal nature of the agricultural industry, since a
union is handi capped in comunicating with its supporters, scattered
t hroughout the state. Fourth, refusing to grant nmake-whole restitution
for the time during which an enployer 1s challenging the union's
certification tends to encourage |itigation and delays in collective
bar gai ni ng.

. Final Iy, anything which encourages a delay or frus-
tration of collective bargaining after certification tends to
frustrate statutory policies. | oyee rights to free association and to

designate their representatives are frustrated by del ayed bargaining. It is

al so possi bl e that delays in bargaining wthout the prospect of economc
restitution will encourage strikes aimed at bringing the enployer to the
bargai ning tabl e.

Certainly, the dire and troubl esome consequences cited
as potentially resulting fromineffective bargaining remedies do not create

a pleasing prospect. On the other hand, not all the consequences feared by
the General Counsel and UFW seem as

- 10 -
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iPevitabIe or as open to governnent correction as those parties
claim

Thus, the economc |osses Sand other contract losses)
that may result froman enployer's del ayed bargaining are simlar in kind
and nature to those |osses suffered when an enpl oyer _

enters into collective bargaining but refuses to accede to the union's

bar gai ni ng demands. Nonet hel ess, our Act only mandates

that an enpl oyer nust "bar?a|n col lectively in good faith," but that
"obl i gation does not conpel either party to agree to a proposal or require
the making of a concession.” Section 1155.2. In other words, enployees do
not autonat|palIﬁ_ach|eve_greater benefits froman enployer's tinely
conpliance with his bargaining obligation where their enployer engages in
hard but |awful bargaining.9/ Furthernore, although the General Counse
asserts that every UFWcontract results in greater benefits, evidence in

t he instant Eroceedlng does conpel that as an inevitable conclusion wth
respect to the Respondent, a conpany which purportedly prides itself

al ready in maintaining premumwages and working conditions for its

enpl oyees.

The points raised in the imediately precedi ng paragraph al so
bear on the view that recalcitrant enployers put their |awabiding
conpetitors to econom c di sadvantage. Thus, hard bargaining enpl oyers,
who lawful ly refrain fromreaching a favorable bargain with a union,
|'i kewi se put their conpetitors to a disadvantage. Also, since our Act is
relatively new, it is difficult to factually conclude that an economc
di sadvantage is truly created for |aw abiding enployers who are
forthcomng in their bargaining with a union, as conpared to those who
refuse to bargain in order to challenge a union's certification. Due
to the seasonal nature of agriculture, many |aw abiding enployers may not-
-in fact--reach agreement with their enployees certified representative
until a season subsequent to the enployee el ection or even certification
perhaps not much sooner than the enployer who |oses his |egal challenge
against certification. | do not presune to know the foregoing as fact,
but the record before ne certainly does not establish the contrary
concl usion urged on me by the General Counsel

To be sure, any substantial delay in an enployer's re-
cognition of a union may well cause weakening of support for the union
and greater difficulty for it in achieving its contractual demands. But,
serious policy questions remain as to whether and how this Board shoul d
jump into the occasion, intervening through its remedial force, in an
effort to restore the bargaining

9/ Al though certain studies indicate that bargaining
contracts are likely to result when an enployer tinmely engages
in negotiations following a union's certification (see Ex-Cell-0

supra, 185 NLRB at 115, notes 47, 48), such studies |ikew se indicate
that those engloyers who chal I enge certifications are far nore likely to
be enpl oyers bent on hard and uncooperative bargaining, enployers who may
never reach agreements with their enpl oyees' chosen representatives.

- 11 -
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strength of a union. Cearly, the Act openly allows for a market
place testing of strength between the bargaining parties through
negotiation, hard bargaining, ﬁubI|C|ty confrontation, strike, and

| ockout. This is not to sa% that sone restoration of equity is

i nappropriate for a union whose strength is weakened by an enployer's
unl awful refusal to bargain, but it is to say that a serious question
arises as to whether the somewhat artificial remedy of inposing

i ncreased econom ¢ benefits in behal f of enployees for the period
durln?_mhlph an enpl oyer unsuccessful |y challenges a union's
certitication is either appropriate or the most appropriate means for
rectifying that enployer's particular unfair |abor practice. Although
it may not be appropriate for this agency to shy away fromthe make-
whol e remedy because of the difficulty inherent in the remedy's inple-
nentation, one cannot help but recognize that inplenentation of the make-
whol e renmedy poses serious problens. Thus, a najority of the NLRB
itself has characterized the nmake-whole remedy as both a penalty and a
remedy involving substantial difficulties. Ex-Cell-O Corp., supra, 185
NLRB at 108-109. The Second Grcuit Court of Aﬁpeals has said the
followng in respect to the remedy: To grant the make whole renedy is
"to undertake the specul ative adventure of fixing damages by .
‘determning'" whether the parties would have reached an agreenent if
they had bargained in good faith and what the terns of that

hypot heti cal agreenent woul d have been. " Lipman Mtors, Inc. v.
N.L.R.B., 451 F.2d 823, 829 (1971). Indeed, the court in Tiidee

Products, while urging consideration of the make-whol e renedy,
remar ked:

[V do not] su%gest either that the Board can conpel
agreenment or that the make-whole renedy is a?proprlate
under circunstances in which the parties woul d have been
unabl e to reach agreement by thenselves. Quite the
contrary, we have specifically limted the scope of our
remand first, to consideration of past damages, not to
conmpul sion of a future contract term and second, to

rel ate damages based upon a determination of what the
parties thensel ves woul d have agreed to if they had
engaged in the kind of bargaining process required by the
Act. [426 F.2d a 1251.]

No doubt can seriously exist that there would be great difficulty in
each case such as this to determne whether an enployer, |ike
Respondent, woul d have reached agreenent with the UFWhad it tinely
bargained and, if so, when and what the economc terns of that
agreenent woul d have been. Even comentators who have urged the NLRB
to inpose a make-whol e remedy have recogni zed the inordinant
difficulty in determning the appropriate measure of damages, a
difficulty that could well |ead to protracted proceedings and further
delays in the bargaining process. See Note,

/1

/1

I

I
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Labor Law -Renedies, supra, 67 Mch. L. Rev. 374.10/

~ In addition to the foregoing considerations, however, even
nore significant concerns arise in respect to granting the .
make-whol e remedy in a case such as this. These concerns have a direct
bearing on whether, as the Legislature indicated, the
make-whol e relief is "appropriate” to renmedy the Respondent's
"technical " refusal to bargain, a refusal raised in order to test
the Board's unreviewed certification of the UFW

. ~ \Wen the Legislature approved of the make-whole renedy, it
did not wite on a totally clean slate. Although the NLRB, as noted, has
repeatedly claimed the absence of nmake-whol e authority under its statute,

the NLRB's own view of the matter is not necessarily the state of |aw under
the Federal Act.

At least one federal court, the District of Colunbia
Crcuit, has concluded, contrary to the NLRB, that the Federal
Act authorizes a make-whol e remedy for enpl oyer refusals to bargain, under the
broad renedi al mandate of that act. Tiidee Products, supra, 426 F.2d 1243; Ex-
Gall-0 Gorp. v. N. L. R. B. 449 F. 2d 1046 (1971). GQher federal courts

have assuned, w thout deciding the question, that the NLRB possesses make-
whol e authority

10/ The General Counsel and UFWapparently reject the notion that
nmake-whol e relief is only apﬁllcable when it can be reasonably shown that
the enpl oyer woul d have reached agreenent with the union, for as pointed out
by the General Counsel's brief (pp. 29-30):

It is virtually inpossible to prove that but
for the enployer's bad faith, there would have
been a contract . . . . By the

time the board finds the enployer has re
fused to barﬂalnlln good faith, the si
tuation at the tinme of the initial certi
fication cannot be reconstructed. It

woul d never be possible to predict what

each party woul d have agreed to at that
time. Since it is the enployer's illegal
conduct that has nmade it inpossible to

det erm ne what woul d have happened but

for the illegal conduct, it is only fit

ting that the board assune that a con-

tract woul d have been signed for the pur
pose of granting make-whol e.

Contrary to the General Counsel, | amnot convinced that this

fixing of a reparation order, which could be of significant proportion,
can be based nerelﬁ on the assunption a contract "would

have been signed" by the parties, especially in view of the

Act's allowance for and protection of the economc conbat and struggle
that are conmonly associated with the collective bargaining process.

-13-
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under the Federal Act. ULhited Seel workers of Anerica v.

N.L.R. B. (Mtco) , 496 F.2d 1342 (C. A. 5, 1974); Qlinary
Aliance & Bartenders. Local 703 v. N. L. R. B . , 488 F. 2d 664 (C. A. 9,
1974), cert, denied. 86 LRRM2643; Lipman Mtors, supra, 451

F.2d 823 (C. A. 2 1971).

Al though one cannot say a unanimty of view exists as
to the NLRB's statutory authority to grant make-whole relief,
one can say that in every instance where such renedi al power has been
found or assunmed to exist the standard for its application
In cases such as this case is uniform As the |eading proponent of
make-whol e relief, the District of Colunbia Grcuit has sald
that the power to grant make-whole relief "requires the Board to
determ ne whether an enployer's refusal to bargain is a flagrant
violation of the Act because its |egal objections are frivolous, and
if so, whether 'nmake-whole’ relief or sone other special re-
medy shoul d be granted." Ex-Cell-0, supra, 449 F. 2d at 1049.
The court went on to assert that its view of make-whole relief 10
recogni zes that an (ibid.):

. . . enployer's refusal to bargain based on a
frivol ous challenge to an electionis of

itself a serious and nanifestly unjustified
repudi ation of the enployer's statutory

duties and a denial of enployees' statutory
rights to collective bargaining, and that
"make-whol €" conpensation is a proper renedy

i n such circunstances .

_ In each of the federal appellate cases dealing with the
question of nmake-whole relief, cases cited above, the courts have
|'i kewi se concl uded that nake-whole relief should be granted
in cases |ike the instant one only where the enployer, who refuses to
bargai n, seeks to challenge the union's certification o
on frivolous grounds or for reasons of del aying his bargaining
obligation. Indeed, the District of Colunbia Grcuit has only gone
that far when concluding that make-whole relief nag/ be appropriate,
Conpare, Wnited Steelworkers of Anerica v. N. L. R. ( Quality Rubber) .
430 F. 2d519 (C. A. D. C. 1970); Food Store Enpl oyees Lhion Local 347 v.
N.L.R. B. (Heck's), 476 F. 2d 546 (C. A. D. C. 1973), cert, denied,
414 U. S. 1069. Sotooin those cases where it has considered nake-
whol e relief, the NLRB has considered it only in [ight of whether the
enpl oyer rejects his bargaining obligation on frivolous or
i nsubstantial grounds or for reasons of delay. Tiidee Products, Inc.
194 NLRB 1234 (1972); Tiidee Products, I nc., 196 NRB 158 (1972) .11/

117 The CGeneral Counsel would ignore all of the fore-
goi ng court and NLRB considerations of nake-whole relief, inasmuch as
those cases arose only because the NLRA does not explicitly provide
for make-whole relief and are, therefore, inapposite to our Act which
does provide for such relief. The trouble with the General Counsel's
ositionis twofold: First, it ignores the fact that nunerous
ederal courts have dealt with the make-whole remedy as if the NLRB

di d possess such authority, thus making such decisions pertinent to our
Act; second, --(cont

- 14 -
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The greatest difficulty, however, in followng the
standards set forth in those federal decisions vis the nake- .
whole relief is in determning whether their remedial standard is
Bersuas!ve.under our Act or merely a mninmumstandard raised

y the judiciary because the Federal Act does not explicitly

rant make-whole relief and because the NLRB's traditional rene-

i es are obviously inadequate. Review of those decisions fails to
denmonstrate whether, had the Federal Act explicitly provided
for make-whole relief when "-appropriate,” the courts woul d have been
even nore expansive in their views as to the renedy.

Nonet hel ess, at |east two concerns expressed in the

federal decisions have a bearing on ny determnation as to when nake-
whol e relief is appropriate. To begin wth, one of the _
chief concerns for granting such relief is to discourage the frivolous
refusal s to bargai n which have so clogged the NLRB and
federal court dockets and, have in turn, resulted in whol esale
attenpts to delay bargaining with appropriate enpl oyee represen-
tatives. See Tiidee Products, supra, 426 F.2d at 1249-1250.
Second, it has been recognized that the NLRB should go slowin
granting make-whol e relief against an enpl oyer who seeks judicial
review of the NLRB's certification of a union, since only by re-
fusing to bargain with that union can an enployer attain such

udicial review See United Steelworkers (Metco), supra, 496

.2d at 1353; Lipman Mtors, supra, 451 F. 2d at 829. 12/

O course, these two concerns are as true under our
Act as they are under the Federal Act. Indeed, nmany of the rea-
sons put forward by the General Counsel for granting nake-whole relief
serve as a deterrance for enployers who raise frivol ous
el ection objections or who engage in bad faith bargaining del ays.

. It is no easy task to discover what the California
Legi sl ature intended when it granted make-whole relief in the
Act, except that by granting the Board power to award such relief

TI7{continued)--at the very |east such court decisions are
worthy of consideration when determning when make-whole relief is
"appropriate” under our newy enacted statute.

12/ To be sure, as noted by the General Counsel and UFW
normal Iy a wongdoer's financial liability is not suspended during the
tine he seeks adjudication of his wongdoing. See Console v. Federal
Maritime Commssion. 383 U. S. 607, 624-625 (1966) .0On the ot her
hand, an enployer's obligation under our Act to bargain does not
commence until the enpl oyee representative is certifred by the Board,
and the Act makes clear that that certification is open to judicia
review by way of a refusal to ' bargain. See Note 8, supra. _
Accordingly, it is not so clear that an enployer should be responsible
for what could be a sizeable reparation order until reviewof his
objections to a union's certification are laid to rest and his
affirmative duty to bargain is finally established, at least in the
absence of other conpel l'ing circunstances.

- 15 -
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"when the board deens such relief appropriate," the Legislature surely
establ i shed a' discretionary power for the Board. Thus, automatic

| npl enent ation of make-whol e relief whenever enpl oyees suffer potenti al
| oss froman enployer's refusal to bargain, as urged by the General
Counsel, finds no explicit authority in the statute's terns.

Furthernore, during hearings held before the California Senate
Industrial Relations Coomttee, Rose Bird, then Secretary of Agriculture
and a chief proponent of the Act (designated at the time as Senate Bill
1), repeatedly confirmed that our Act™ s mnake-whol e provision was
"giving discretion to the board to give bac_kpag to enpl oyees where there
has been bad faith, and . . . that's an equitable remedy." Public
Hearing, Senate Industrial Relations Coomttee, Califoma""State
Legislature, Senate Bill 1, Third Extraordinary Session (My 21, 1975)
(Tr. 65).As Ms. Bird indicated, "what we're talking here is only

where an enployer bargains in bad faith." lhid. "It's nerely withinits
over to gl ve backpay where there has been a failure to bargain in good
aith." 1d., at 67.13

One further consideration arises in respect to applying the
nake-whol e renedy in this case, a consideration enphasized in the
Respondent's brief. It can fairly be said that nake-whole relief is an
extraordinary renedy in the annals of |abor law Thus, despite court
approval of the renaa%, the NLRB has not once granted make-whol e reli ef
agai nst an enpl oyer who refuses to bargain in order to test NLRB
certification of a union. To a |arge extent, of course, the _
extraordinary nature of nake-whole relief stens fromthe NLRB's view t hat
such relief 1s not permtted under the Federal Act. Nonetheless, even in
those cases where make-whole relief is recognized as anmong the .
permssible renedies, as the "law of the case,"” the NLRB has declined to
grant

13/1n connection wth M. Bird s statenents, it mght be noted
that the fol lowng appears in a published article witten by Herman M
Levy, a consultant enployed in drafting the Act:

A though the question of whether Congress
granted this [nake whol €] power to the N.RB
still is debated by sone |abor |awers, there
IS no doubt that the ALRA has given this potent
renmedy to the ALRB. The grant of power,
however, is tenpered b¥ the phrase "when the
Board deens such relief appropriate." The
Board is not likely to use this renedial power
in every refusal to bargain case, but the fact
that it is available nmay cause enpl oyers to be
nmore cautious in refusing to bargain for

I nsubstantial or frivolous reasons." £Levy,
The Agricultural Labor Relations Act _of 1975--La
Esperanza Se California Para H Futuro, 15
Santa dara Lawer No. 4, pp. 783, 803.]

- 16 -
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the renedy. Tiidee Products, supra, 194 NRB at 1234.

Al though not truly anal ogous to the instant case,
\estern Conference of Teansters (V. B. Zaninovich), 3 ALRB No. 57
(1977), offers some insight into the issues concerning nake-
whol e relief in this case. [In Zaninovich, the Board, recogniz-
ing the extraordinary character of granting |egal costs to
successful parties in an unfair |abor practice proceeding,
announced its poli CKJ to fol low NLRB precedent in that renedial area. The
Board stated, "The NLRB hol ds the appropriateness of
this remedy to be dependent upon a characterization of the respondent's
litigation posture as either 'frivolous' or 'debatable!l. .
* * x * \W therefore propose to adopt these categories in this and
future cases presenting the question of such awards." (Slip

Qpinion, pp. 7-8).

Wi | e Zaninovich dealt with a remedial power not ex
Eressly provided for by the Act, it does shed some light on the
oard's thinking. For one thing, given the extraordinary nature
of the remedy in issue therein, the Board decided to track NLRB
precedent. For another thi ng, the Board focused on a "case- by-
case approach,” which mght be w se where--as here--an extraor-
dinary renedy is asked for and we have had little experience as yet under
the Act to determne the full paraneters of its appropriateness. Finally,
in Zani novich the Board took note of the follow ng policy in guiding
?g’ohcatmn of our renedial powers

ip Qinion, p. 7):

"Effective redress for a statutory wong
shoul d bot h conﬁensate the party wonged and
wi thhold fromthe wongdoer the fruits of the
violation.'" [dtation omtted.]

Agai nst these factors nust be bal anced the
right of a respondent to offer all legiti-
mate defenses and argunents.

It is difficult, inthis case of first inpression, to
draw a proper renedial bal ance between the legitimte rights of
Respondent' s enpl oyees to engage in tinely collective bargaining, .
preventing Respondent from reapi ng the benefits which mght i flowfromits
del ayed bargai ning obligation, and at the same tinme) preserve for
Respondent the opportunity, wthout undue penalty,
to seek court review of the Board's certification of the UFW14/ For, as
much as | am persuaded that potential enployee injury
exists due to Respondent's refusal to bargain and amfearful of

14/ The Board has not yet issued any decision wth make-
whole relief. At |east four cases involving make-whol e relief
are now pending before the Board (that | know of), all of which
have granted make-whole relief for the refusals to bargain
therein. P &P Farns, 76-CE-23-M (June 14, 1977); Perry Farns,
Inc., 76-CE-1-S (March 10, 1977); Romar Carrot, 76-CE-35-M
"(April 28, 1977); AdamDairy, 76-CE-15-M(May 3, 1977). None of these
cases dealt with an enﬁl oyer's refusal to bargain in order to challenge
a Board certification, however.
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the possible benefit Respondent might derive from _delaying its
bargai ning obligation, | amjust as concerned about granting the
heavy renedy requested by the General Counsel and thereby
possibly chill a Ie?|t|nate right of enpl oyer-respondents to
gain court review of their bargaining obligation by making them
unduly responsible for financial paynents which, as the Genera
Counsel concedes, mght not have been forthcomng if their un-

| awful refusal to bargain had not occurred in the first place.

~On bal ance, however, | have concluded that in cases
such as this one, make-whole relief should be granted only upon a
show ng that the enpla%er-respondent has refused to bargain for
frivolous reasons or where he has sought delay in order to defeat
the certified union. In the first instance, a make-whol e remedy
woul d be apgropr[ate where the enployer raises predom nately
frivol ous objections to the certification, as neasured agai nst
prevailing law and reason. 15/ In the second instance, the make-
whol e remedy woul d be available in cases where the enployer delays
hi s bargaining obligation and, either before or after _
certification, acts in such an unlawful manner as to evidence his
desire to defeat the certified union by way of other unfair |abor
practices. _ _
In applying the standard of frivol ousness to an em

pl oyer's certification challenge, we do have available a method to
add certainty to any prospective nake-whole relief. Wen the
Board reviews an enployer's objections in the certification pro-
ceeding, it could, at that tine, indicate its viewas to the
Eroprlety of the enployer's objections. Thus, an enployer woul d

now that if it persisted in opposing the certification, where its
obj ections have been deened frivolous or insubstantial, nake-whole
relief would be available to renmedy any subsequent unl awfu
refusal to bargain. Further, if an enployer persists in his
objections to a certification based on his challenge of the
credibility resolutions made at the objections hearing, so too
bel i eve his persistence shoul d be deemed frivolous. He would be
on notice that if he unsuccessfully persisted in challenging a
certification based on credibility arguments it would |ikely |ead
to make-whol e relief. 16/

15/ Al t hough the NLRB in Ex-Cel [ -0 indicated that a
standard of "frivolousness" would be difficult to apply (185 NLRB
at 109), | do not think that subsequent cases have agreed t hat
such difficulty actually exists. See Zaninovich, supra, 3 ALRB
No. 57; Ex-Cell-Q supra. 449 F. 2d at 1050; Heck's, Inc., 215 NLRB
765 (1974) .The difficulty will be significantly de-creased if
review ng courts grant to the Board its "usual latitude," as the
District of Colunpia court said in Ex-Cell-0, to exercise its
remedi al discretion.

16/ A though there is some suggestion made in case | aw
that challenge of a credibility resolution should not be deemed a
frivol ous challenge, I believe a contrary concl usion shoul d exi st
inthe refusal to bargain context. As repeatedly noted by the
Board, "it is our policy not to overturn such credibility
resol utions, the product of the observation of the -- (cont.)

- 18 -
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~ | have concluded that, at |east, during these early
days of inplenenting -our statute, the standards set forth above
are those nost appropriate for granting make-whole relief in
cases such as this one. The standards will serve to discourage
refusing to bargain for insubstantial reasons, discourage frivolous
litigation over the certification process, and add a strong
el enent of equity to the make-whole relief when granted agai nst an
enP!oyer who irresponsibly chooses to frustrate the Board's .
PO icies and his enployees' rights. On the other hand, it provides for

reedomto enpl oyers who have substantial, non- S

frivol ous objections for challenging a union's certification to pursue
court review, wthout fear of being unduly penalized. 17/

Fnally, inrefraining fromprecipitously granting o
nake-whol e relief in every case where an enpl oyer refuses to bargain in
order to test the union's certification, the Board will have nore tine
and experience to evolve clear election standards, w thout fear of
unduly treading on inportant appellate 10 rights, or granting a renedy
difficult to inplement, or creating a renedial right that may lead to
further bargaining delays and conplex reparations litigation. Evolving
experience may denonstrate that make-whole relief should be granted in
nore instances than those | have indicated; wth continuing experience
under our Act, however, that renedial conclusion can be reached through
enperical evidence, rather than through the conjecture which

16/ (cont 1 nued) - -w t nesses, unless a clear preponder
ance of the rel evant evi dence shows themto be incorrect."”
Zani novi ch, supra, 3 ALRB No. 57 (Slip Qoinion, p. 1, n. 1)
Thus, once credibility conflicts are resolved at the objections
hearing and are approved by the Board, no Admnistrative Law O ficer
woul d ?nor the Board, for that matter) overturn those resolutions in
a subsequent unfair |abor practice proceeding. Nor is it likely that
a court of appeals would rule in the enployer’s favor. See N. L. R. B.
v. Vdlton Mg. Co., 369 U. S. 404, 407, 408 (1962); N.L.R.B. v. L
EFarrell ., 360 F. 2d 205, 207 (C. A. 2, 1966)"! And, if the
objecting enployer is able to convince a review ng court to disregard
the credibility resolutions nmade at the objections hearing and, thus,
succeed in overturning a union's certification, any nake-whole relief
granted by the Board in resPect to the enployer's refusal to bargain
woul d also fail. In viewof the issues at stake in the refusal to
bargai n context, | believe it appropriate to place the remedial risk
on the enployer who rejects bargalnlng in order to pursue a quixotic
chal lenge to facts established by way of credibility resolutions .

17/ | mght note that unlike the NLRA our Act provides
that those who seek to challenge the Board's unfair |abor prac
tice findings must do so b¥ filing their petitions with a court
of appeal "within 30 days fromthe date of the issuance of the
Board's order." Section 1160.8, Thus, it may well be that the
substantial tine Iagse between the certification process and
enforcenment of the bargaining obligation as exists under the NLRA
and which has resulted in a need for nore effective renedies
under that Act, may not be so great under our Act.

19 -
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exists at this juncture. It seems to me that ny conclusions

above are nore in keeping with what the Legislature intended in
respect to nake-whole relief in cases such as this than the
Ceneral Counsel's contention that such relief should be Pranted

in every instance of a refusal to bargain where potential financia
injury exists.

[11. The Applicability O Make-Wole Relief To Respondent's
Conduct .

| believe that the standards | think applicable for
granting make-whole relief lead to the conclusion that make-
whole relief is inappropriate in this case. As noted earlier
the parties' Stipulation establishes that Respondent has refused
to bargain because it seeks to challenge the UFWs certification for
the reasons asserted in its supplemental answer. A review
of those reasons, in light of the Board's certification decision
does not denonstrate that Respondent's refusal to bargain results
fromfrivolous or insubstantial reasons. 18/

To begin with, the Board's certification decision ac-
know edges forthrightly that Respondent's election objections cannot
be deened insubstantial or frivolous. As the Board recognized (3 ALRB
No. 57, Sip Quinion, pp. 2-3):

The el ection at Superior Farmng was one of the
| argest el ections conducted by the Fresno
Regional Office during the early days of our
Act. Numerous problens were encountered
resultln? in confusion and sone

degree of chaos during the course of the
election. Many of the problenms mght have

been averted had the Board agents and par

ties been more experienced in conducting

el ections of this type .

The parties spent nmuch tinme and effort at the
hearing and in their briefs detailing the

al l eged msconduct. Were we willing to adOﬁt

per se rules we woul d be conpelled to set this
el ection aside.

El sewhere, the Board noted that its conclusions in regard to
Respondent's el ection objections departed, somewhat, fromthe

18/1t is also ny conclusion that the parties' Stipulation
forecl oses the argunent that Respondent refused to bargain in order
to gain tine to dissipate the UFWs strength through other unfair
| abor practices, an argunent that would present additional
considerations in weighing make-whole relief. | note in this regard
that the parties stipulated that Respondent's admtted refusal to
bargain be severed from the renmainder of wunfair |labor practice
charges |odged against Respondent and that a hearing on the refusa
was waived. | feel bound by that stipulation.

- 20 -
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rule established in MlIchem Inc., 170 NNRB No. 46 (1968).

The defenses raised by Respondent vis-a-vis the el ec-
tion are aimed at nmuch of the conduct found to exist by the
Board. Thus, Respondent does not seek to overturn credibility
resolutions nade in that certification hearing as a basis for
its attack on the election. I|ndeed, Respondent essentially contests the
Board's legal analysis of election conduct rules and
its departure fromprecedent established under the NLRA

In the context of this case, | cannot say that Respondent's defenses
to the UFWs certification are frivolous or insubstantial.19/ Nor can |
say that Respondent has interposed its objections to the election to delay
its bar%glnlng obligation. Significantly, Respondent voluntarily entered
into a Stipulation seeking early review of its election objections.

Nothing in the record indicates that Respondent's conduct is tantanount to
unduly and in bad faith creating delay in the UFWs certification. And, in
this regard, | note that Respondent tinmely filed its el ection objections
and pursued themto a hearln%. Thus, we do not have an enpl oyer who has
refused to bargain, but who has made no effort to seek proper adjudication
of his election objections.

For all the foregoing reasons, | conclude that Respondent has not
acted frivolously in refusing to bargain. Accordingly, | find that the
nmake-whol e renedy is inappropriate to remedy the Respondent's unlawfu
refusal to bargain.

V. Conclusion As To Renedi es.

Havi ng found that Respondent unlawfully refused to bargain I
recommrend the follow ng

1. That an order be issued directin% Respondent to cease and desi st
fron1un|amtu||r refusing to bargain with the UFWand directing Respondent
to bargain collectively, in good faith, with the UFW the certified
representative of its enployees.

2. That Respondent post, publish, and serve the attached Notice
To Wrkers, translated into | anguages deemed appropriate by the
Regional Director, in the follow ng manner:

lQ/Cbntenppraneousbg with filing its brief inthis matter, .
Respondent submitted a Mtion to Reopen the Hearing in this proceeding.
ResFondent's notion seeks to adduce evidence ' inregard toits

chal | enge of the election results and its conduct surrounding its refusal
to bargain. I|nasnuch as Respondent never souEht to present such evidence
in the unfair |abor practice hearing that took place, and inasnuch as |
have found that make-whole relief is inappropriate in this case, |
hereby deny Respondent's noti on.
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a. Distribute the Notice to all present enployees
and to all enployees -hired by the Respondent within six nonths
of Respondent’s initial conpliance with this Decision and O der;

b. Mail a copy of the Notice to all enployees em
pl oyed by Respondent between Septenber 11, 1975 (when the el ec-
tion took place) , and the time the Notice is nmailed if such enpl oyees
are not then enFoned by the Respondent. The Notice is to be mailed to
the enpl oyees' |ast known addresses or nore current addresses if made
known to Respondent;

c. Post the Notice in promnent places throughout
Respondent's agricultural operations in areas frequented by enpl oyees
and where other notices are posted by Respondent for enployees, such
posting to last for six nonths;

d. Have the Notice read in English, Spanish, or
ot her |anguage used by enpl oyees, on Conpany time to all em
pl oyees by a Conpany representative or by a Board agent, and to
accord sai d Board agent the opportunity to answer questions
whi ch enpl oyees may have regarding the Notice and their rights under
Section 1152 of the Act. 20/

. 3. The UFW noting the crucial inportance that collec-
tive bargaining plays in the scheme of our Act, has asked for

addi tional renedi es against the Respondent. One of its re-

quested renedies | find appropriate- -namely, that the UFWbe _
granted sufficient space on convenient bulletin boards for its posting
of notices and the [1ke for a period from Respondent's beginnin
conpliance with the mandates of this Decision and Order until the
Respondent' s bargaining obligation is conplied with or until such
obl I gation ceases to exist .21/

4. In addition, | believe it appropriate that, in

conformty wth Sunnyside Nurseries, Respondent provide the UFWthe names
and addresses of all enployees who will receive the Notice To Wrkers .

I'n carrying out the foregoing remedial reconmendations,
reconmend to the Board that, as to sone of them that the Board seek
such interimrelief as may be appropriate under Section 1160.4 of the
Act. In particular, | think it appropriate that tenporary relief be
sought in the follow ng instances : the posting, publishing,

di stribution, and reading of

. 20/1 have set a period of six nonths for the posting and
serving of the Notice in conformty with Sunnyside Nurseries, 3 ALRB
No. 42 (1977). Due to the inportance of enployee collective bargaining
rights, and in view of ny other recomrendations which follow | believe
a six-nmonth period is appropriate.

_ 21/ The UFWal so requests |egal costs, access for its
organi zers, reinmbursement of costs associated wth the contact
of workers during the period of Respondent's refusal to bargain
and rei nbursement of l[ost dues. | do not find these remedia
requests appropriate in the circunstances of this case.

- 22 -
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the Notice by Respondent, granting to the UFWhbulletin board space,
agd giving to the UFWthe names and addresses of enpl oyees, as noted
above.

| recogni ze that the foregoi ng recommendati on with
respect to tenporary relief is sonewhat unusual. But, in view
of the serious renedial problens, previously discussed, | find such
relief appropriate.

As earlier noted, there is general agreenent that the
nornal renedies for an enpl oyer's unlawful refusal to bargai n
(i.e., acease and desist order and an order to prospectlveIK
bargain) are seriously inadequate to renedy such refusal. The
i nadequacy largely results fromthe del ay inherent between cer-
tification of a union and eventual court review of the enployer's
refusal to bargain. Although this delay will, hopefully, be shorter
under our Act than under the Federal Act, it cannot be doubted that
a delay wll occur

Nor can it be doubted that due to the |apse of time
between certification and bargaining, enployees will be confused,
growing disinterested in the exercise of their rights under the Act,
and that the UFWs position as their bargaining representative wll be
weakened because of |ost enpl oyee S%PpO(t. These hazards due to the
bargai ning del ay surely are conpounded in the agricultural industry,
since it is nore difficult for a union to maintain contact with
enpl oyees due to the enpl oyees' transience and their distribution over
|l arge work areas. Indeed, in the Respondent's case, even its
ggrnanent workers are spread over sone 20,000 or 30,000 acres in Kern

unty.

the time a court of appeals enforces the Board's
certification and bargaining order herein it may be too late to fully
restore the balance in strength and in enpl oyee support that existed
when the enpl oyees voiced their suEport for the UFWin the 1975
election. | amdeeply concerned that if nointerimrelief is
avail abl e inportant statutory rights will be | ost or weakened.

By seeking the interimrelief | have reconmended, two
salient goals will be achieved. First, through making known the
Notice To Wrkers prior to court enforcement, workers will be
nore tinely advised of the progress of this litigation, the reason
why their designated representative cannot now bargain wth
the Respondent, and that their rights have not been ignored by the
governnent agency charged with their protection. Second,
the recommended interimrelief will allowthe UFWto continue to
advi se enpl oyees of this litigation and comunicate with themre-
garding bargaining matters. Tronically, if such interimrelief is
not available, a union which seeks to organize workers will have

greater communication rights under the so-called "Access Regul ation"
than a union which actually succeeds in attaining mgjority support of
enpl oyees through the election process. Enployee contact with the
UEBV as provided for by the interimrelief recommended, will at |east
restore sone bal ance to
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2npl %/ees in the exercise of their rights under Section 1152 of the
ct.

Nor do | believe that the reconmended interimrelief
undul y prejudi ces the Respondent’s rights. To be sure, whatever
financial costs are inherent in providing the interimrelief may
be lost to Respondent if it succeeds in its challenge of the UFWs
certification. But, such costs surely will be mninal. o
Furthernore, an enpl oyer should not be entitled to jeopardize inportant
enpl oyee rights, by refusing to bargain with its enployees' selected
representative, and si nFIy e ordered at sone indefinite, future date to
bargain. Qherwise, all the risk attendant to court challenge of a
Board certification falls on the certified union and none on the
enpl oyer; that inequitable situation shoul d not be tol erated under
our Act. Furthernore, by framng the Notice To Wrkers as | have,
the Respondent's position in regard to the UFWs certification is
preserved and al so made known to the enpl oyees, thus [essening any
n _urg Respondent mght believe it suffers fromthe recomrended interim
relief,

ORDER

Respondent, its officers, agents, and representatives
shal | :

o 1. Cease and desist fromrefusing to bargain with the
certified representative of its enployees, the United Farm 25
VWrkers of Arerica, AFL-AQ

2. Take the followng affirmative action:

a. Post, publish, and serve the attached Notice
To Wrkers, translated into such | anguages as deened appropriate by the
Regional Drector, in the manner set tforth bel ow

(1) Distribute the Notice to all present enpl oyees
oyees hired by the Respondent within six nonths of
it

and to all enpl oye _ _ . Wi 1
al conpliance with this Decision and

I
Respondent' s I ni
Q der;

IgZ) Mail a copy of the Notice to all em
pl oyees en‘ﬁl oyed by Respondent between Septenber 11, 1975, and
the tinme the Notice is mailed if such enployees are not then enployed
by the Respondent. The Notice is to be mailed to the enployees' |[ast
known addresses, or nore current addresses if made known to the
Respondent .

—__22fThe means | have chosen as appropriate for the UFW

to maintain contact with Respondent's workers will avoid the

| nore serious obstacles surrounding direct access by the UFWto
workers in the fields. Also, the formof the Notice To Wrkers

| have herein recommended assunes that the Notice will be presented to
enpl oyees prior to final court enforcenent of the Respondent's

bar gal ni ng obl i gati on.

- 24 -
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(3) Post the Notice in promnent places
t hroughout Respondent’s agricultural operations in areas freguented by
enpl oyees and where other notices are posted by Respondent for
enpl oyees, such posting to last for six nonths.

~ (4 Hve arepresentative fromRespondent, or
Board agent, read the Notice to enpl oyees on Cbmnan?; tine, in BEnglish,
Spani sh, and ot her | anguage deened appropriate by the Regional Drector,
and accord a Board agent the opportunity to answer questions which
irlrglzoy(faes hrra3'/AC have regarding the Notice and their rights under Section
of the Act.

b. Gant the UFWsufficient space on convenient
bul l etin boards for its posting of notices and the like for a
period from Respondent's beginning conpliance with the mandates of
this Decision and Order until the Respondent's bargaining obligation
is conplied with or until such obligation ceases to exist.

c. Provide the UFWthe nanes and addresses of all
enpl oyees who will receive the Notice To Wrkers.

d. Preserve and make available to the Board or
its agent, upon request, for exam nation and copying all Conpany
records necessary to determne whether the Respondent has conplied with
this Decision and Order to the fullest extent possible.

e. Notify the Regional Director of the Fresno
Regional O fice within 20 days fromreceipt of a copy of this
Deci sion and Order of steps the Respondent has taken to conply
therewith, and to continue reporting periodically thereafter
until full conpliance is achieved.

Cat ed: Decenber 3, 1977.
ACR AULTURAL LABCR RELATI ONS BOARD

By JM Z /{/&/za/;—-

Davi d C. Nevins _
Adm ni strative Law Oficer
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NOTI CE TO WORKERS

The Agricultural Labor Relations Board has found that
we interfered with the rights of the workers at the Conpany by
refusing to bargain with the United Farm Wrkers of America,
which a majority of enployees voted for in Septenber of 1975.
The Board has told us to send out, post, and read this Notice to our
enpl oyees.

We will do what the Board has ordered, and also tell you
that the Agricultural Labor Relations Act is a law that gives al
farmworkers these rights:

1. to organize themsel ves;

2. toform join or hel p unions;

3. to bargain as a group and choose whomthey want to
speak for them

4. to act together with other workers to try to get a
contract or to help or protect one anot her;

5. to decide not to do any of these things.

As we told you, we have been found in violation of our
obligation to recognize and bargain with the United Farm \Wrkers
Union. However, we do not a%ree that we have an obligation to g5
recogni ze and bargain with the Union and we intend to get our
obligation tested in the courts. |f we |ose our fight in the courts,
we W || then recognize and bargain with the Union which you el ected;
if we winour fight in the courts, we will not have to recognize and
bargain with the Union unless you again elect it as your
representative.

Wiile we pursue our fight in the courts over the
Union's election victory, we will provide the Union space on our
bul l etin boards and the nanes and addresses of our workers so that
the Union can keep &ou advised as to your rights under the
Agricul tural Labor Relations Act. As soon as possible you will be
informed of whether the courts agree with us or with the Union as to
whet her we nust recogni ze and bargain with the Union

Dat ed:

SUPER R FARM NG COMPANY

By

(Represent ati ve) (Title
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9/ 12/ 77
BEH-CRE THE
AGR CULTURAL LABCR RELATI ONS BQARD
STATE O~ CALI FORN A
SUPER (R FARM NG A0, INC, ) Case Nos. 77-CE-6-D
) 77-C&7-D
Respondent Enpl oyer, ) 77-CE-8-D
) 77-&33-D
and ) 77-CE-33-1-D
) (/-(=6-1-D
UN TED FARM WRKERS C(F AMER CA, )
AFL-A Q ) ST1 PULATI ON
Charging Party. g
)

| T 1S HEREBY STI PULATED by and between the parties hereto,

t hrough their respective counsel :
I

O or about Septenber 10, 1975, the Board conducted a
representati on el ecti on anongst Respondent's enpl oyees in a
unit claimed by the UN TED FARM WIRKERS CF AMER CA

I

Respondent duly and regularly filed a Petition of
(bj ections upon which a hearing was held in early and m d-
Decenter of 1975.

I

On or about April 26, 1977, the Board issued a decision
certifying the UNI TED FARM WORKERS as the exclusive collective
bargai ning representative of Respondent's agricultural enployees
in the unit sought by the UNI TED FARM WORKERS.

IV
Oh May 26, 1977, Respondent received a request from



the UN TED FARM WORKERS t o bar gai n.
V
Oh Hay 31, 1977, Respondent advised the UN TED FARM WRKERS
of its belief that the certification was unlawfully and
i nproperly issued and that Respondent challenged the validity of
the af orementioned certification and the underlying el ecti on.
M
The basis of Respondent's challenge to the validity of
the certification and of the election is set forth in Respon-
dent' s Suppl enental Answer to Consolidated Conpl aint, a copy
of which is annexed hereto.
M
For the reasons set forth in said Suppl enental Answer,
Respondent has refused to neet and confer with the UN TED
FARM WORKERS with respect to wages, hours and other terns
and conditions of enploynent.
M1l
The parties waive the right to hearing on the allegations
contained in the Conplaint on file herein relating to said
charge, stipulate that the conduct of Respondent, SUPERI CR
constitutes a refusal to bargain and request the Board to
expeditiously process this matter in order that it nmay be the
subj ect of appellate review
I X
The parties agree that that portion of the Consolidated
Conplaint relating to refusal to bargai n, charge nunber 77-

CE-33-1-D be severed fromthe renai ning all egations



of said Gonplaint inorder that it nay be expeditiously processed to

appel | ate revi ew

DATHD  Septenber 8, 1977

Attorney for Respondent, SUPERICR
FARMING COMPANY
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